/{ Formatted: English (U.K.)

i //{ Formatted: Centered
i:lh: British /// { Formatted: English (U.K.)
(g - /

A J

Waterways r,
Deleted: MOORING

22 June 2011 ‘

(N NN

GUIDANCE FOR
berrrrrereeeeeeeeeeeer e // / // CONTINUOUS CRUISERS
! //,/ Deleted: following Bristol
Mooring Guidance for Continuous Cruisers < 1 County Court Judgmenty]
o) || For
N o [y { Formatted: English (U.K.)
Revision to 2004 version for discussion with representatives of national boating | [ Formatted:tngsh )
organisations {Deleted three
This version marked up by National Bargee Traveller Association {Formatted English (U.K.)
(NOTE NOT ENDORSED BY BW — FOR DISCUSSION PURPOSES ONLY), | {Formatted English (U.K.)
// '| Deleted: <#>unless a shorter
If a boat is licensed on a “continuous cruising” basis it must move on a regular basis. This /11| time is specified by notice the

. . . ! i
Guidance!" seeks to explain in day to day terms the nature of the compulsory movement that must |/ /, | beat must notstay in the same
Iy

-

—

G

A A

—

. ) . . N j place for more than 14 d{"_ 113
take place._This Guidance is explanatory but is not legally binding. s -
/ {Formatted: English (U.K.)
f
There are four key legal” requirements:- N // Eomgattedi Bullets and
¢ the boat must genuinely be used for navigation_on average, predominantly throughout the // S\ Aernng - [2]
period of the licence, / {Formatted: English (U. K)
* _jtis the responsibility of the boater to satisfy BW that the above requirements are metin ~ / {FO"“a“ed: English (U.K.)
order for a licence <renewal> to be granted ..~ J/// [Formatted [
o first licence grant is “taken on trust” and the licence will be granted provided that the . {Demted
vessel insurance and the boat safety certificate are both in force and valid and the {Formatted_ English (U.K)
<correct> feeispad ’ { d: " —
e _subsequent licence grants include a consideration of the boater’s track recordin / ” Formatted: Eng fs LK)
ContinUOUS|v Cruisinq_ // {Formatted: English (U.K.)
/’ /{Deleted used
1 “Bona Fide Navigation” ////;// [ Formatted: English (UK.)
’/// ! {Deleted 1
The law'” “arequires that the boat “will be used pona fide for navigation throughout the period of [the Jé {Formatted English (U.K.)
licence]”._The definition of this phrase is specific to the 1995 British Waterways Act (“95 Act)and  //
N {Deleted travelling
definitions from other sources are not appropriate. {
Formatted: English (U.K.)
“Bona fide” is Latin for “with good faith” and is used by lawyers to mean “sincerely” or “genuinely”. {Formatted English (U.K.)
The test in 95 Act for whether a boat is being genuinely used for navigation is whether or not the {Debted i.e. movement( __[a]
boat has remained in the same Place for more than 14 continuousdays, J'/ ) {Formatted_ English (U K)
“Navigation” in this context means a transit ,on water with the assumption that the master of the 4/ // { ——
vessel is on responsibility for its safety. No further, interpretation is derived (or is necessary) from J Formatted: English (U.K.)
the 95 Ac e K // EFormatted: English (U.K.)
/// Formatted: English (U.K.)
The time limit of 14 continuous days specified in the 95 Actjs used as an indicator, (ratherthana " . [ Formatted: English (UK.)
hard-and-fast threshold). To moor in one location for longer than 14 continuous days can suggest J/ {Deleted in passage of |
to British Waterways that the bona fides of the navigation are questionable. To moor in one { - [5]
location for more than 28 continuous days would very clearly be not bona fide. Formatted: English (U. K)
{Deleted Importantly, s
Therefore, subject to stops of permitted duration, those using a boat licensed for continuous {Deleted within the san{_Tg]
cruising must genuinely be moving, and not stopping in any one Place for more than 14 continuous // l {Formatted English (U. K)

days. The length of each journey and the direction of travel are not relevant.

/ /// [ Deleted: do NOT
/

’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’ {Formatted English (U.K.)

the network{neet the legal requirement for navigation throughout the period of the licence provided /// /{Formatted- English (U.K.)

/

that the journey takes the boater to a different “PJace”, each time 14 continuous days elapses.® - [ Formatted: English (U.K.)

777777777777777777 T { Deleted: *

o

7777777777777777777777777777777777777777777777777777777777777777777777777 - {Deleted: A “cruise” is a

—
1
—

- ‘[ Formatted: English (U.K.)

are advisory and all boaters (not just Continuous, Crwsers) are asked to respect these designations . o {Formatted: English (U.K.)

B ‘[ Formatted: English (U.K.)

L J




to assist in sharing fairly the use of these types of moorings.
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“Place”

The law requires that stops during such cruising should not be jn any one place for more than 14
Continuous qa,y,sz ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, - ‘[ Deleted: ”

What constitutes a “Place” will vary from area to area. A “Place” is not simply a particular mooring

site but is a town, village or hamlet, a suburb or district within a town or city or a specific
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The length of continuous stay is averaged in retrospect over the licence period. If this average
shows that the length of stay is 14 days or less then the boat is being used bona fide for

Examples include (but are not limited to)
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believes that navigation would be unsafe in the circumstances. For example if it is sub zero and the
Master or an essential member of crew has pneumonia it would be life-threatening to navigate.

“Other Medical Condition or Circumstance” refers to any medical or physical condition in which
navigation would be reckless. For example someone who has just suffered a stroke should not be
navigating; equally nor should someone with a broken limb.

“Fuel Scarcity or Emissions Control” refers to the fuel consequences of navigation. For example if
fuel is being rationed then navigation may not be practical or may indeed prohibited. There are also
climate-change related reasons to curb emissions (particularly in relation to transport) that imply
reduced patterns of navigation.

All of these circumstances must be evaluated by the Master of the vessel and it is the Master’'s

sole judgement that decides the outcome. The Master is on responsibility for safety of the crew and

himself, other masters and crew, members of the public, the vessel, and other vessels (in that

order). The Master’s judgement is final (although it can obviously be challenged before a tribunal)

and in particular must be respected by BW personnel.
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After 14 days moves to place B, a ok, when averaged over the year it
trip of 1 hour. After a further 14 days | is obvious that the predominant time
moves back to place A. Repeats this | has been spent navigating.

on and off for 6 months; but on 3
joccasions stays for 16 days instead

of 14; after 6 months makes a
journey around the canal systemfor |
6 months

D Boater stays in place A for 14 days. | Yes. Although staying for a longer
After 14 days moves to place C, a stay exceeds the benchmark time,
trip of 14 days obviously stopping when averaged over the year it is
overnight on the way. After a further | obvious that the predominant time
14 days moves to another location, | has been spent navigating. Itis |
again travelling for 14 days stopping | important to note that the prolonged
on the way; repeats this for 11 stay must not cause difficulty to
months. After 11 months goes to a other boaters.
quiet (uncongested) spot where the
children can play in the adjacent
fields and stays for three weeks.

E Boater stays in place A for 14 days. | No. A 5 minute trip cannot
After 14 days moves 2 bridges reasonably be a different place even
away, a trip of 5 minutes. After a in an urban area
further 14 days moves back to place
A. Repeats this for the year

F Boater stays in place A (a rural Yes. Although the trip is short, the
village) for 14 days. After 14 days duration of the trip is not relevant.

moves a short distancgtothe | The boater has moved to the next
neighbouring village, a trip of 30 vilage: a differentplace =~
minutes. After a further 14 days

moves back to place A. Repeats this

for the year

However please note that these examples are not exhaustive and gach case must be

considered on its own facts.
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Summary

. Continuous cruisers must on average over the period of the licence be engaged in bona

fide navigation,

. The test for bona f|de navigation is whether or not the boat stays at one “Place’ for no

“Place is undefined but relates to the geography of the location — it is for the boater to N

use their own judgement in determining what is one “place” and what is the next “place”.
Jtis the boaters responsibility to satisfy BW that they keep to the rules.
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Notes

] This Guidance does not have the force of law but seeks to interpret the law as set out in s.17 British

[2] Section 17(3)(c) British Waterways Act 1995 states that “... BW may refuse a licence (“relevant \\\
consent”) unless (i) BW is satisfied the relevant vessel has a home mooring or: “(ii) the applicant for \
the relevant consent satisfies the Board that the vessel to which the application relates will be used
bona fide for navigation throughout the period for which the consent is valid without remaining
continuously in any one place for more than 14 days or such longer period as is reasonable in the
circumstances.”
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indicate insufficient movement to meet the legal requirements, the boater(s) will be advised why the
observed movement is considered insufficient and be asked thereafter to keep adequate evidence of
future movements. Failure then to meet the movement requirements, or to provide evidence of
sufficient movement when requested by BW, can be treated as a failure to comply with s.17 of the

renewal refused) using “section 8” powers.. Unlicensed boats must be removed from BW waters,
failing which BW has power to remove them at the owners cost.

Any boater has the right to make complaint to BW about any action (or any other issue) using the

made in writing to BW specifying that it is a “Level 1 complalnt and to rewewed by the BW Complaints
Procedure”. On the completion of, Level 1, if the boater remalns aqqueved then they should request

action under “section 8” once the Waterways Ombudsman has adjudicated the complaint in favour of
BW. If the vessel is the boater’'s_ home then BW must make a claim through the court in order to use

i\ | water”; and the relevant

I| the basic concept and es( | [g]
\
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. unless a shorter time is specified by notice the boat must not stay in the same
place for more than 14 days (or such longer period as is reasonable in the
circumstances); and
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i.e. mov[gment, passage or transit and to “travel” is to “make a journey, esp. of some
length”.

Page 1: [5] Deleted Nick 6/20/2011 8:17:00 PM
in passage or in transit throughout the period of the licence on a journey of some length

Page 1: [6] Deleted Nick 6/20/2011 8:17:00 PM
within the same area,

Page 1: [7] Deleted Nick 6/20/2011 8:19:00 PM
A “cruise” is a journey or series of journeys “making for no particular place or calling at a
series of places” and “continuous cruising” is used in this guidance as a shorter way to
refer to “navigation throughout the period of the licence”.

Page 6: [8] Deleted Nick 6/20/2011 10:19:00 PM
British Waterways places reliance on the meaning given to the word “navigation” in the case of
Crown Estate Commissioners v Fairlie Yacht Slip Limited. Whilst a decision of the Scottish
courts, the English courts can, and have, taken the views of the Scottish Judge into
account. In that case the basic concept and essential notion of the word “navigation” was
said to be “passage or transit”, the underlying concept being one of movement.
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[4] The Judge in the case of British Waterways v Davies referred to in Note 1 above expressly
confirmed that moving a vessel every 14 days on a 10 mile stretch of canal was NOT use
of the vessel bona fide for navigation.

[5] The Shorter Oxford Dictionary gives some 8 separate principal meanings for the noun

“place”. Therefore the rules of legal interpretation require the meaning that most

appropriately fits the context to be used. Since “navigation” means travelling by water and

“travel” means a journey of some distance, the word “place” in this context is used by the

Act to mean an “area inhabited or frequented by people, as a city, town, a village etc”

(meaning 4b in the Shorter Oxford Dictionary).



