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	Travellers Advice Team national telephone helpline for Gypsies and Travellers

0121 685 8677  Monday - Friday 9am – 1.00 pm 
No operator service.  Get straight through to an expert.


The End of the Wide Injunction?
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Since 2015, 38 local authorities in England have obtained wide injunctions against Gypsies and Travellers effectively banning them from large swathes of land in the local authority area. We believe that most of the land identified would be the only land that Gypsies and Travellers would be likely to be able to stop on if they were resorting to the area or passing through the area.  Obviously this is in the context where there remains a totally inadequate supply of stopping places for Gypsies and Travellers who are exercising their nomadic way of life whether that be permanent pitches, temporary pitches or the use of land subject to ‘negotiated stopping agreements’. For many, many years Gypsy and Traveller organisations have argued that the answer to unauthorised encampments is the provision of sites and stopping places. If every local authority in England obtained such a wide injunction, where would Gypsies and Travellers go to?
Following a hearing in October 2020 involving the attempt by the London Borough of Enfield to extend the final wide injunction they had previously obtained, Nicklin J joined in all the 38 local authorities to the action and the matter proceeded to a final hearing on 27 & 28 January 2021 to decide on the principles that should be applied in such injunction actions. By the date of the hearing, many of the existing interim or final injunctions had either been discharged by the Court of its own motion or following an application to discharge them by the local authority in question. By the time of the final hearing, 13 local authorities remained to make representations to the Court.
The final Judgment of Nicklin J was handed down on 12 May 2021, London Borough of Barking and Dagenham and Others -v- Persons Unknown and Others [2021] EWHC 1201 (QB). Nicklin J has made it clear that, when it comes to a final hearing in such a case, only those parties who have either been named or who have been properly identified (perhaps by way of photographs, for example) would be bound by any final order that was made (if a final order was made). In order to become parties to the proceedings, the defendants would need to be served either by direct service (if they were a named defendant) or by what is known as ‘alternative service’. For alternative service (e.g. by making the Claim Form and other court papers available elsewhere or perhaps by attaching them to the land in question) it must be shown that it could be reasonably expected that this method of service would bring the proceedings to the attention of the defendants. In those circumstances, it is unlikely that attaching the Claim Form and other court papers to a tree or a post or a fence on the land in question would bring it to the attention of anyone other than any Gypsies and Travellers who might happen to be on the land at that time. At para. 230 of the Judgment, Nicklin J states: ‘If these established principles and limits they impose on civil litigation are not observed, the Court risks moving from its proper role in adjudicating upon disputes between parties into, effectively, legislating to prohibit behaviour generally by use of a combination of injunctions and the Court’s powers of enforcement’.
The Judgment makes it clear that any wide injunction order granted at the final hearing only applies to those who have become parties to the proceedings.  It does not apply to ‘newcomers’ i.e. Gypsies or Travellers on the land who were not parties to the proceedings and who have come onto the land in question at a later date.

There is a type of injunction known as a contra mundum (‘against the whole world’) injunction. This kind of injunction can be obtained even though the proceedings have not been served on all the possible defendants. However, this is a very exceptional type of injunction and it does not apply to the kind of Gypsy and Traveller injunctions in question here. At para. 234 of his Judgment, Nicklin J states: ‘On the basis of evidence of the worst examples of historic wrongdoing by some unidentified persons, the Court is asked to impose an injunction to restrain future conduct of unidentified (and unlimited) newcomers who were not guilty of any of the acts of wrongdoing relied upon to support the injunction application. If the Court cannot identify the individuals who will be restrained by the injunction, it cannot begin to assess the particular circumstances of each person to be restrained, whether an injunction is necessary in that person’s case and whether the terms of the injunction are proportionate’.
Nicklin J is extremely critical of those local authorities who had obtained interim injunctions against Persons Unknown but had done nothing about getting those injunctions listed for a final hearing (see paras 99 – 101 of his Judgment). Following this Judgment, the matter was listed for a consequential steps hearing on 24 May 2021 – see further below.
Marc Willers QC (lead counsel for the Interveners) said ‘Mr Justice Nicklin’s judgment is a tour de force and will be required reading for any lawyer practising in this field. The decision reaffirms the fundamental principle that final injunctions do not bind non-parties. The Judge rejected the submission that injunctions against Gypsies and Travellers were an exception to this rule. The decision also emphasises the need for rigorous compliance with the rules of civil procedure, with the Judge concluding that there were grounds to suspect that there had been material and serious breaches of procedure in a significant number of cases brought by local authorities. The judgment also recognises the right of Romani Gypsies and Irish Travellers to respect for their cultural traditions, including their enshrined right to travel, as emphasised by Lord Justice Coulson in the Bromley case in 2020.’
You can find the Judgment here:  https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/2021/1201.html&query=(london)+AND+(borough)+AND+(of)+AND+(barking)+AND+(dagenham)+AND+(v)+AND+(persons)+AND+(unknown)
At the ‘consequential steps’ hearing the 8 local authorities who had final injunctions were granted permission to appeal to the Court of Appeal concerning the questions of ‘newcomers’ and contra mundum injunctions. The Court of Appeal has now made directions for the progress of the appeal. For those local authorities who had interim injunctions but who had failed to progress them to a final hearing there will be Abuse of Process hearings at some stage.
Three Traveller organisations formally intervened in the matter: London Gypsies and Travellers; Friends, Families and Travellers; and the National Federation of Gypsy Liaison Groups. They instructed Community Law Partnership as their solicitors and at the final hearing they were represented by Marc Willers QC, Tessa Buchanan and Owen Greenhall of Garden Court Chambers.
Mead Lane Moorings
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At a Cabinet Meeting on 8 October 2020 Bath & North East Somerset Council (BANES) decided to close the 14 day moorings at Mead Lane on the River Avon between the beginning of November and the end of February every year. This was despite the fact that a report that BANES had commissioned pointed out that the moorings were perfectly safe and were essential since they were the only such 14 day moorings between Bath and Bristol. Following us lodging a judicial review challenge on behalf of a liveaboard boater, the judicial review has been stayed until the end of June while BANES reconsiders their decision. We would encourage any boaters who are concerned about the loss of these moorings to make submissions to the council to Mandy_bishop@bathnes.gov.uk
We are keen to hear from any liveaboard boaters who are affected by this decision and who might qualify for legal aid. Please contact us on our advice line.

Canal & River Trust Terms and Conditions of Boat Licence

Despite strong objections to the introduction of new Terms and Conditions and to the previous online only consultation process – see, for example, the National Bargee Travellers Association website at https://www.bargee-traveller.org.uk/crt-publishes-new-boat-licence-terms-and-conditions-in-spite-of-challenges-and-ico-decision-upholding-nbta-complaint/ - Canal & River Trust are introducing the new Terms and Conditions from 1 June onwards.
We are keen to hear from any boaters who object to these new Terms and Conditions  and who might qualify for legal aid. Please contact us on our advice line.
Thanks to Doughty Street Chambers

Thanks to Doughty Street for their contribution to the costs of our self-funded advice line.
The Criminalisation of Trespass
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As regular readers will know the proposed new offence is contained in Part 4 of the Police, Crime, Sentencing and Courts Bill. See our report on our website here:   http://www.communitylawpartnership.co.uk/news/the-criminalisation-of-trespass 

The Bill is now at Committee Stage in the House of Commons and CLP has made a written submission to the Committee: https://publications.parliament.uk/pa/cm5802/cmpublic/PoliceCrimeSentencing/memo/PCSCB17.htm 
We are very interested in hearing from any Gypsies or Travellers who might be affected if the new offence is eventually brought into force. Please contact us on our advice line.

    
  The Travellers Advice Team
The members of TAT are Chris Johnson, Parminder Sanghera and Sharon Baxter. Our TAT Administrator is the CLP Practice Manager, Emma Westwood.  

CLP Website
On our website you can find:

· News items about Gypsy and Traveller issues: 

http://www.communitylawpartnership.co.uk/noticeboard/news 

· Updates on campaigns and consultations: 

http://www.communitylawpartnership.co.uk/noticeboard/campaigns-and-consultations
· Recent Gypsy and Traveller legal cases:

 http://www.communitylawpartnership.co.uk/noticeboard/gypsy-and-traveller-cases
· Judgements and reports on our leading cases:

 http://www.communitylawpartnership.co.uk/our-leading-cases
· Links to Gypsy and Traveller groups:

 http://www.communitylawpartnership.co.uk/links/travellers
· And , of course, the latest edition of  TAT News and previous TAT News E Bulletins:

 http://www.communitylawpartnership.co.uk/links/tat-news 

· Plus lots of information about the Housing and Public Law Teams who, amongst other things, represent Gypsies and Travellers in housing and homeless Gypsies and Travellers who are seeking housing in the Midlands and surrounding areas. For full details of the Housing Team see: http://www.communitylawpartnership.co.uk/our-services/housing-law
and the Public Law Team see: http://www.communitylawpartnership.co.uk/our-services/public-law
	Until Next Time

	We hope you find our E-Bulletin useful.  All and any comments very welcome.

	Don’t forget our national self-funded advice line for Gypsies and Travellers:

0121 685 8677

Monday to Friday 9am to 1pm


	Keep up the good fight!  Best wishes to all our readers.  Kushti bok!

	The Travellers Advice Team

part of The Community Law Partnership

Solicitors

4th Floor, Ruskin Chambers

191 Corporation Street

Birmingham    B4 6RP

Tel: 0121 685 8595

Fax: 0121 236 5121

E-mail: office@communitylawpartnership.co.uk

Website: www.communitylawpartnership.co.uk
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